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Foreword 
This report has been commissioned by the Law Society and responds to the 
questions set out in its letter of instruction. I have been instructed by the Law Society 
to prepare the report on the same basis as I would if I were preparing a report for 
use in litigation. I have been instructed to provide an expert report that is 
independent, in the sense that it represents my own unbiased opinion. Although the 
report has been paid for by the Law Society, the opinions I have expressed are my 
own and are not influenced by the Law Society or its objectives. Although this is not 
a court report, my attention has been drawn to the duties and responsibilities of 
experts in legal proceedings, as summarised in Part 35 of the White Book on Civil 
Procedure, and I confirm that I have complied with the duties that would apply if this 
were a court report. 
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1. Summary of findings 
This report considers whether people required by the civil legal aid system to 
contribute to legal costs, based on their income and assets, can always afford to do 
so.   
Its central finding is that the means testing of legal aid is set at a level that requires 
many people on low incomes to make contributions to legal costs that they could not 
afford while maintaining a socially acceptable standard of living.  In particular: 
• At the maximum level of disposable income at which legal aid is allowed, 
households have too little income to reach a minimum standard of living even 
before footing any legal bills. Typically, they have disposable incomes 10% to 
30% too low to afford a minimum budget. 
 
• Even those below the disposable income limit, while eligible for legal aid, are 
required to make a contribution to legal costs, unless their income is extremely 
low. Some households who can afford less than half of a minimum budget must 
still contribute to legal expenses. This includes households whose income would 
only be just enough to pay for food, heating, travel and housing costs, even 
before meeting other expenses such as clothing, household goods and personal 
care items. 
These findings are based on a comparison of the legal aid means test with research 
on what is needed for a minimum acceptable standard of living in the UK today. This 
research, the Minimum Income Standard (MIS) is carried out regularly by 
Loughborough University, funded by the Joseph Rowntree Foundation. It is based on 
detailed deliberation by members of the public about what households require as a 
minimum in order to meet key material needs and to participate in society. 
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The legal aid means test has three main elements, considering gross income, 
disposable income and capital: if any of these is higher than a given threshold, legal 
aid is denied.  The report finds that: 
• Individuals with gross income above the £2,657 a month limit could generally 
afford to contribute a substantial amount to legal costs. However, some people 
with this level of gross income who are supporting families have incomes below 
the minimum, mainly because gross income includes tax credits and benefits, 
which contribute to meeting the cost of additional family members. 
 
• The disposable income limit of £733 a month (after deducting tax and making 
allowances for housing and additional household members) is a more stringent 
threshold, excluding people from all types of household at incomes that put them 
below the Minimum Income Standard. In some cases people well below the 
standard can get no legal aid; for example, a couple with one child has 28% less 
than they require for MIS at the income at which they are excluded from legal aid. 
 
• Those with above £316 a month in adjusted disposable income may receive legal 
aid but must contribute to their costs. This excludes almost all households where 
anyone works, and is roughly equivalent to the level of means-tested benefits, 
whose recipients receive full legal aid regardless of income. 
 
• Even those on the lowest incomes who are eligible for legal aid are excluded if 
they have savings or assets worth over £8,000, or in some cases £3,000. Those 
with this much in the bank could pay for some legal costs without affecting their 
current ability to maintain a minimum living standard. However, the means test 
also takes account of the value of people’s homes. As a consequence, home 
owners who are not working may be excluded from legal aid even though they 
have no realistic options for paying for legal costs.  
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2. Introduction 
1. This report considers the extent to which people with limited resources are able to 
cover some or all of their own legal costs when required to do so under the civil 
legal aid Means Regulations.  
 
2. The report considers this question from the point of view of “affordability”.  By this I 
mean whether people have sufficient funds to cover such costs without having to 
make sacrifices in covering other routine expenditures in a way that society would 
consider to be unreasonable, because it prevents them from maintaining a 
“minimum standard of living”, which I define below. 
 
3. In preparing the report, I have closely studied the Means Regulations and 
considered the incomes available to people in various household situations who 
are either excluded from legal aid or required to make contribution to their legal 
costs.  My report compares their incomes to benchmarks set by the Minimum 
Income Standard, a threshold that articulates what members of the public 
consider to be a minimum acceptable standard of living in the United Kingdom 
today.  I also consider regulations that exclude people from legal aid based on 
their capital assets, and consider whether such exclusions can prevent them from 
affording legal costs without making undue sacrifices to their living standards. 
 
4. I approach this subject with a background of having studied and analysed the 
situation of people on low incomes, the development of poverty and related 
indicators, and the UK system of benefits and tax credits, over the past 20 years.  
I did so first as poverty advisor to the Joseph Rowntree Foundation from 1998 to 
2008 and since 2008 working at the Centre for Research in Social Policy at 
Loughborough University, as its Director since 2012.  Since 2008, I have led the 
research on the Minimum Income Standard described below, and have been 
particularly involved in working with organisations who seek to interpret this 
standard as a benchmark for policy and practice. 
 
5. The report is set out as follows. 
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6. Section 2 looks at the background to my calculations, first in terms of the main 
characteristics of the Means Regulations and then in terms of available 
benchmarks of poverty and adequate income. 
 
7. Section 3 makes the main calculations about the adequacy of incomes of those 
excluded from legal aid or required to make a contribution to it.  Here, I present: 
firstly, the basis of my calculations; secondly, the effect of the gross income limit in 
the regulations; thirdly, the effect of the disposable income limit; fourthly, the effect 
of the contribution schedule for those with disposable incomes below the upper 
limit; fifthly a description of how these provisions, combined with the “passporting” 
of entitlement through benefits receipt, affect who does and does not get support, 
by work status; and sixthly, as supplementary information, a summary of how 
disposable income thresholds compare to the relative-income “poverty line”, and 
the implications. 
 
8. Section 4 considers the effect of the limits to capital in the regulations on the 
ability of people to afford legal costs. 
 
9. Section 5 concludes by briefly summarising my main findings. 
2.  Background 
2.1 The main characteristics of the Means Regulations 
1. The Means Regulations contain a high level of detail dealing with many aspects of 
the situation of individual applicants and their families.  This potentially creates an 
extremely wide range of scenarios describing people in different situations, 
against which affordability could be judged.  However, such analysis can be 
simplified by considering a number of key aspects of the system, and the effects 
that these have on affordability.  Drawing on the Legal Aid Agency’s Means 
Assessment Guidance1 issued in 2015 (since when there has been no change in 
the levels of the limits referred to), combined with proposed modifications in the 
                                            
1 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/420973/means-
assessment-guidance.pdf 
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Regulations with respect to the Universal Credit system2, I have used the 
following provisions in my calculations: 
 
- Applicants with gross incomes above £2,657 a month are excluded from legal 
aid.  Gross income is pre-tax income of the applicant and their partner from all 
sources, except income paid in benefits to cover rent (i.e. Housing Benefit or its 
equivalent in Universal Credit) or disability costs (notably Disability Living 
Allowance, PIPs and Attendance Allowance). 
 
- Applicants with disposable income above £733 a month are excluded from 
legal aid.  Disposable income is gross income minus allowances of £181.91 for 
a partner and £291.49 for each dependent child, minus rent or mortgage costs 
(limited to a maximum of a £545 a month housing deduction for single 
applicants without children, and excluding the income paid in benefits to cover 
rent that has been disregarded in the gross income calculation) minus £45 for a 
working individual and the same for a working partner, to reflect work 
expenses. 
 
- Applicants with disposable incomes between £316 and £733 a month must 
contribute an amount towards their legal costs of 35% of all disposable income 
between £311 and £465, plus 45% of all income between £465 and £616 plus 
70% of all income between £616 and £733.  
 
- Applicants with more than £8,000 in savings and other financial assets are 
excluded from legal aid.  Assets counted for this purpose include the gross 
value of property owned, but the first £100,000 of the value of the person’s 
primary residence is disregarded, as is the first £100,000 of any mortgage 
taken out against this property. In some cases, applicants are subject to a 
contribution to costs of any savings/assets in excess of £3,000.  
 
                                            
2 Ministry of Justice (2017),  Legal Aid Financial Eligibility and Universal Credit – 
Consultation   
 https://consult.justice.gov.uk/digital-communications/legal-aid-eligibility-and-universal-credit  
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- Applicants receiving means-tested out-of-work benefits (mainly Jobseekers’ 
Allowance, Employment and Support Allowance and Universal Credit where 
there are no earnings from work) are exempt (or “passported”) from the income 
means tests stated above, but still subject to the savings/assets limits. 
2.2  Thresholds for assessing income adequacy, and the characteristics of the 
Minimum Income Standard 
1. The United Kingdom has no official answer to the question “how much do people 
require to live on, at an acceptable level”? 
Safety net benefits 
2. The benefits system provides a safety net minimum for pensioners (through 
Pension Credit) and for people of working age who meet certain work-availability 
conditions or are exempted from them (through benefits such as Income Support, 
Jobseekers’ Allowance and Employment and Support Allowance).  The original 
means-tested benefits rates established as National Assistance after the Second 
World War were based on calculations made in the 1942 Beveridge report, which 
in turn drew on an enquiry into family spending on necessities carried out by the 
Ministry of Labour in 1937-383. Since then, these original safety net levels have 
been uprated with regard to many different factors, including: inflation rates, 
calculated in a variety of ways; in some cases trends in earnings; and in other 
cases, the amount that politicians considered to be affordable.  At present, the 
safety net for working age households is frozen in cash terms and hence declining 
in real terms due to inflation, while in contrast, that for pensioners is uprated at 
least in line with the growth in average earnings.  In sum, guaranteed minimum 
incomes in the benefits system are today not based on any methodical 
assessment of what their recipients require to live on. 
                                            
3 Beveridge, W. (1942) Social Security and Allied Services – Paragraph 197. 
https://www.sochealth.co.uk/national-health-service/public-health-and-wellbeing/beveridge-
report/beveridfge-benefit-rates-problem-rent/ 
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The poverty line 
3. A commonly recognised indicator of being poverty is living in a household with 
below 60% of median income, adjusted for household composition.  This indicator 
has been useful in comparing the numbers of people living on relatively low 
income over time and across countries.  It has also had official status at times as 
a reference point defining the poverty-reducing ambitions of governments.  From 
1999 until 2016 (when the Child Poverty Act was abolished), the UK government 
had official targets to reduce child poverty as defined by this measure.  However, 
it is important to understand that 60% median provides a standardised way of 
comparing numbers on low income, rather than constituting an evidence-based 
threshold of adequate income.  While qualitative research on the experience of 
poverty4 shows that those who live below that level risk serious hardship, the 
choice of 60% rather than 50%, 70% or some other percentage of the median is 
entirely arbitrary.  Nevertheless, in view of the common reference to 60% median 
income as a “poverty line”, I have made calculations later in this report about the 
relationship of means-testing thresholds for legal aid to this benchmark.  These 
calculations are not my assessment of how the entitlement to legal aid relates to 
households’ ability to meet their needs, but rather are provided for information for 
those who attach significance to households’ ability to rise above this line. 
The Minimum Income Standard (MIS) 
4. Motivated by a desire to establish a more tangible benchmark of minimum needs, 
researchers in the past 25 years have sought to define income requirements more 
directly, with reference to what things people need to buy in order to have a 
minimum acceptable standard of living.  In the 1990s, “budget standards” methods 
were developed, drawing either on expert evidence or on public consultation to 
construct costed lists of items on which such benchmarks could be calculated.  In 
2008, the two leading UK methods (from York and Loughborough Universities) 
were brought together into a single method called the Minimum Income Standard 
for the United Kingdom (MIS).  This draws on detailed deliberations by groups of 
                                            
4 For example Ridge, T. (2009), Living with poverty: a review of the literature on children's and 
families' experiences of poverty. London: Department for Work and Pensions. (Research Report No 
594) 
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the member of the public about what should go into a minimum “basket” of goods 
and services, informed where relevant by experts on technical aspects such as 
minimum nutrition and heating requirements.  The items are then costed to 
produce overall “budgets”: cash amounts that households of different composition 
need to spend as a minimum.  The most useful version of these budgets excludes 
rent and childcare costs, since people living in different places and with access to 
different forms of housing and childcare face must pay very different amounts for 
these items in order to reach a common living standard. 
 
5. The MIS research, funded by the Joseph Rowntree Foundation and carried out by 
my Centre at Loughborough, produces annually updated budgets, regularly 
drawing on new research on how these requirements develop as society changes.  
The method and description of what is included in the lists are documented 
elsewhere5.  A description of what the standard represents is encapsulated in the 
definition used throughout the research: 
 
‘A minimum standard of living in the UK today includes, but is more than just, 
food, clothes and shelter.  It is about having what you need in order to have the 
opportunities and choices necessary to participate in society.’ 
 
6. The groups of members of the public in the research are tasked with coming to 
agreement on what should be included in household budgets using that definition.  
The definition itself was arrived at through a process of public consultation. 
Status and application of MIS 
7. While MIS has no official status, it is increasingly coming to be used as a standard 
in a number of different contexts, including by public, private and voluntary sector 
bodies.  It is used by the Living Wage Foundation to calculate the rate used to 
                                            
5 For full lists of budgets, see http://www.lboro.ac.uk/research/crsp/mis/results/ (“budget detail). For a 
description of the MIS method, see Bradshaw, J., Middleton, S., Davis, A., Oldfield, N., Smith, N., 
Cusworth, L. and Williams, J., (2008) A Minimum Income Standard for Britain: what people think. York: 
Joseph Rowntree Foundation. 
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accredit Living Wage Employers, with over 3,000 employers from all sectors 
making a commitment to maintain this wage level.  The use of MIS for this 
purpose was endorsed in 2016 by a Living Wage Commission comprising leading 
employers, trade union leaders and economists, on the basis that a living wage 
should “accurately reflect the views and experiences of ordinary people […] about 
what is required to fully participate in society, and how social norms and needs 
change over time”6.  MIS is also used as the most systematic criterion for 
benevolent charities to give money to eligible individuals in financial need.  About 
40% of such charities responding to two separate surveys reported that they use 
MIS as a means-testing criterion7.  The Scottish Government has proposed using 
MIS as the income threshold in its definition of fuel poverty, based on independent 
research which showed that the correlation between low income and the 
experience of financial difficulties is stronger when MIS is used as a benchmark 
than is the case for “relative poverty” benchmarks based on income relative to the 
median8.  The MIS benchmark has also been used as evidence in the court 
system, in the case of R (UNISON) v Lord Chancellor [2017] 3 WLR 409, in which 
the Supreme Court accepted the argument that the means test determining the 
payment of employment tribunal fees caused some people to have to choose 
between access to justice and maintaining a minimum acceptable standard of 
living as defined by MIS. 
 
8. This widening use of MIS as an accepted minimum standard is in my judgement 
occurring not because it is the only possible benchmark but because it is proving 
a stable, usable measure, that projects a clear-cut meaning linked to social values 
as articulated by the population at large; and because it is the only threshold of 
low income in the UK that has these characteristics.  Importantly, while it is based 
on qualitative judgements of small groups of citizens considering what constitutes 
a need, there is a large degree of commonality in the conclusions that different 
                                            
6 Living Wage Commission (2016), Closing the Gap: Final Report of the Living Wage Commission, London: Living 
Wage Foundation, p.5 
7 Belai, J. (2013) Changing for Good  - Trusts and Foundations that give grants and other support to individuals in need. 
London: Association of Charitable Organisations. Page 17; Hirsch, D. (2017), Survey of charities’ use of the Minimum Income 
Standard to help them assess the financial needs of individuals and households. Loughborough: Centre for Research in Social 
Policy. 
 
8 http://www.gov.scot/Resource/0052/00527441.pdf 
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groups come to, both at a point in time and over a period, and a consequent 
stability in the level at which the standard is set.  Substantial changes can 
generally be attributed to descriptions of how real change is taking place in society 
(such as the inclusion of new items related to technology).  These characteristics 
of MIS have been validated in peer-reviewed academic journals9. 
 
9. Based on the above characteristics, I consider MIS an appropriate benchmark for 
answering the central question in this report, and my calculations below are 
therefore based principally on this standard, although I also make supplementary 
calculations using the 60% median poverty line.  
Factors affecting whether people can temporarily live on a reduced MIS 
10. An important issue about MIS was raised in the Unison case: is it possible for 
households to forego parts of the expenditures specified in the MIS budgets for 
temporary periods without suffering harm?  In arguing that the MIS benchmark 
had been incorrectly applied by the appellant, the Lord Chancellor suggested 
that this could be the case for four categories of expenditure: clothing, personal 
goods and services, social and cultural participation and alcohol.  The Supreme 
Court judgement on the case identified problems with this approach, including 
the fact that postponing some longer-term expenditures would not avoid them 
being incurred at some point and a questioning of whether it was fair for people 
to have to sacrifice “ordinary and reasonable expenditure”.  Based on my 
understanding of what comprises these MIS budgets, of how they were arrived 
at and on what research shows about the situation of low income families, I 
believe the following points are salient to the issue of whether MIS can be 
“reduced” in the way proposed by the Lord Chancellor in that case. 
 
11. Firstly, a number of items, such as furniture and items of clothing, are not 
purchased every week or every month, but more occasionally, and the MIS 
figures work out pro rata how much would be spent on average on all such 
                                            
9 For example, Davis, A., Hirsch, D. and Padley, M. (2017) ‘The Minimum Income Standard as a benchmark of a ‘participatory 
social minimum’’, Journal of Poverty and Social Justice; Deeming, C., 2017, Defining Minimum Income (and Living) Standards 
in Europe: Methodological Issues and Policy Debates, Social Policy and Society, 16(1): 33-48. 
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items on a weekly basis.  This could potentially allow a household to spend a 
period not incurring such expenditures.  However, to do so may have two types 
of harmful consequence.  The first is to have to use goods after the time at 
which they should have been replaced.  This may have relatively minor effects 
in the case of a chair with a wobbly leg, but more serious ones if a child has to 
go to school with clothes with holes in.  The second effect is that where low-
income households delay longer-term expenditures due to a temporary 
reduction in available income, they are likely to displace the difficult financial 
consequences to a later date rather than avoiding them.  In simple terms, if you 
delay buying a new coat until next month, when you were due to replace your 
broken refrigerator, you will face a particular financial squeeze when you have 
to do both at once.  Since having low income today is a relatively good 
predictor of the likelihood of having low income tomorrow, the strategy of 
delaying expenditures until better times arrive is a risky one. 
 
12. Secondly, the inference that regular expenditures on social participation and 
the consumption of alcohol are discretionary rather than essential is a 
subjective opinion, and hence valid in its own terms, but is consistent neither 
with the above definition of MIS as a standard that allows people “…to 
participate in society”, nor in terms of the judgements made by the general 
public in this research about what items are required to fulfil this criterion.  They 
include, for example, the ability to purchase a present for a child to take to a 
birthday party, and the ability of a single adult to take part regularly in sport.  
Alcohol plays a very minor part in this social participation, for example allowing 
a single man to consume four cans of lager a week in the home as a social 
activity with friends.  Alcohol stands out as a separately listed cost only 
because of the way it is separately categorised in the standard grouping of 
goods and services.  The groups discussing necessities in the MIS research 
accept that not everybody will necessarily consider alcohol as essential (and 
some people are teetotal).  However, they consider that being able to afford the 
occasional drink, if that is one’s preference, should be included in a budget, on 
the understanding that others who do not drink alcohol may incur other, 
equivalent costs linked to being able to entertain a visitor at a modest level.  
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Having such options aligns with what is meant in the MIS definition of having 
the “…opportunities and choices necessary to participate in society”. 
 
13. Note that the “social and cultural participation” category in MIS is very broad, 
comprising items referred to in official data as leisure goods and services, 
which include: recreation, gifts and celebrations, leisure goods including 
computer equipment and audio-visual equipment such as television and 
holidays (with MIS groups specifying the need to get away for at least a week 
every year for a low-cost holiday in the UK). 
  
14. Thirdly, while the Lord Chancellor in the Unison case argued that personal 
goods and services could be foregone for a period, this would seem odd given 
what these items include.  They comprise items related to health care and 
personal care.  Personal care items such as toilet paper, shampoo and 
toothpaste are used regularly rather than on an occasional or discretionary 
basis.  Services such as haircuts and dentistry are used less frequently but still 
on a regular cycle.  
 
15. Finally, this issue of whether one can “reduce” what is in the minimum income 
standard is one that is addressed within the research itself.  When budgets 
have been put together, groups are told what they would cost in total, and are 
asked to reconsider whether one could economise by taking some items out.  
However, because the groups have built up the budgets as an integrated 
description of what it means to live at a minimum level, and because they have 
already had to argue why each item is part of this minimum, no group to date 
has been willing to start reducing the list of items that they have carefully 
constructed.  In other words, to reduce MIS starts to change its meaning, since 
it is not just a disjointed list of opinions about what is essential, but comprises 
an overall picture of what living at an acceptable level involves 
 
16. Based on these considerations, my answer to the question “could people do 
without making some purchases specified in MIS for temporary periods” would 
be “not without a risk of having a lower living standard than the minimum 
specified in the MIS research”.  This risk would be particularly high for people 
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on low incomes who have much less leeway in how they deploy their financial 
resources to meet their needs than better-off groups.  I refer further below 
(Section 3.3 Paragraph 5) to evidence that those on low incomes who are 
“coping” are able to do so only through careful budgeting, and rarely have 
substantial resources to spare.  This also means that they are unlikely to 
replace items before they feel there is a real need to do so, meaning that 
having to postpone such expenditures to a date later than planned is likely to 
have negative consequences.  
 
17. An imaginary example can help illustrate how in practice the postponement of 
expenditures cannot be assumed to be a way of avoiding hardship for someone 
on limited income who incurs an additional expense.  Someone who had 24 
articles of clothing, each costing £15, which needed to be replaced annually, 
would have a monthly clothing budget of £30. If for the first six months of the 
year, they postponed clothing expenditure in order to afford regular legal bills, 
and replaced these on a regular schedule during the second half of the year, 
there would be two results. The first is that clothing that is reckoned to last a 
year would have to be worn for 18 months, and hence be below what is 
considered to be an acceptable standard for a third of the time that they are 
owned. The second is that in the second six-month period, in order to replace 
the items whose purchase had been postponed, as well as the ones that would 
normally have been replaced at that time, the person would have to spend £60 
a month (which they might not be able to afford, without going into debt). 
Alternatively, they could postpone the purchase of clothing that would normally 
have been bought in that period – with further knock-on effects for the next six-
month period, and so on. In practice this would create a kind of “material 
indebtedness” that would be hard to clear.  
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3. The incomes of people affected by the legal aid means test, 
relative to MIS 
3.1 Basis for the calculations 
1. In this section, I consider whether people either excluded from legal aid or 
required to contribute towards legal costs, due to income limits set in the Means 
Regulations, are able to maintain the minimum acceptable standard of living set 
by MIS, and if not, how far they fall below it.  I consider this in relation to the 
income and spending needs of whole households, not at the level of the 
individual.  In the final subsection of this section (3.6), I make a supplementary 
calculation relating the Means Regulations to the 60% median poverty line.   
 
2. My approach is first to consider the incomes relative to MIS of households fully 
excluded from legal aid because they are just above the gross or disposable 
income threshold, and then to consider the effect on incomes relative to MIS of 
having to contribute set amounts to legal costs, for those below the disposable 
income limit but with disposable income high enough to require a contribution.  
 
3. In carrying out such an assessment, it would be impossible to make a calculation 
for every scenario, given that there are thousands of combinations of situations, 
taking into account the various aspects of household composition and allowable 
costs that can affect the means test.  Nevertheless, I have considered a wide 
range of scenarios to establish an overall picture.  Specifically, I have considered 
the situation for nine types of household covered by MIS, corresponding to 
households whose needs are measured by the MIS research.  These comprise 
singles and couples without dependent children, couples with 1, 2, 3 or 4 children 
and lone parents with 1, 2 or 3 children.   I have not considered the minority of 
households in which people live with adults other than their partners.  In focusing 
on households with earnings from work, I have also not considered the situation of 
pensioners. 
4. For the households under consideration, I have assumed that they receive the in-
work benefits from the state that they would be entitled to if they were earning the 
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wages that, combined with these benefits, took them to the income thresholds 
specified in the Means Regulations.  Where relevant, I have used the Universal 
Credit benefits model, rather than the outgoing system of benefits and tax credits, 
and assumed that the Means regulations will interact with Universal Credit in the 
manner proposed by the Government in 201710.  I have made various 
assumptions which I state below about deductible costs including rent, childcare 
and child maintenance, used to calculate disposable incomes.  However, it is 
important to note that neither these assumptions nor any differences between 
Universal Credit and the outgoing benefits system have major impacts on most of 
my calculations.  This is because, as I show below, the most important constraint 
on legal aid eligibility is the disposable (rather than the gross) income limit, and 
whether or not deductible costs exist will not in most cases affect whether 
someone with a given disposable income can afford an adequate living standard.  
For example, comparing two otherwise identical households for whom disposable 
income is calculated as being £734 (£1 above the £733 eligibility threshold), if one 
paid £50 a month in maintenance, which is deductible when calculating 
disposable income, this means that it would have £50 higher income than the 
other household, but would also need that £50 to cover the additional cost.  The 
same applies to childcare, and to rent in most cases.  However, for single people 
with rents above the £545 maximum that can be deducted, rent level will affect the 
adequacy of disposable income, and the effect of this is considered below.  Note 
also that the effect of disregarding income intended to help with the additional cost 
of disability has a neutral effect when combined with those additional costs, on the 
crude assumption that the additional costs are of the same order of magnitude as 
the benefits.  If someone has an additional £100 of costs as a result of disability 
and £100 additional benefit income that is disregarded, then the income that the 
Means Regulations take into account will be the same, relative to the costs 
calculated by MIS (which exclude the cost of disability), as for someone who has 
neither the additional costs nor the additional income.  
                                            
10 Ministry of Justice (2017),  Legal Aid Financial Eligibility and Universal Credit – 
Consultation   
 https://consult.justice.gov.uk/digital-communications/legal-aid-eligibility-and-universal-credit  
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5. The MIS budget requirements used below, together with the rent assumptions for 
different households and the basis of these assumptions, are shown in Appendix 
1. 
 
6. Terminological note:  I use the terms “disposable income” and “available income” 
below to distinguish two different amounts.  “Disposable income” means the 
income considered by the Means Regulations to be disposable when determining 
the legal aid entitlement.  “Available income” is the actual income available to a 
household, after paying taxes, receiving any benefits and paying rent or mortgage 
costs, which can be compared to the minimum budget requirement for that 
household, as shown in Appendix 1.  The most important difference between 
these two amounts is in the way in which the costs of other people in the 
household are taken into account.  “Disposable income” deducts an amount for 
each family member before comparing income to a single standardised figure 
(notably £733 a month for the maximum at which the applicant is eligible for legal 
aid).  “Available income” compares household income, without deductions for 
family members, to the MIS benchmark appropriate for that family type.  Another 
difference is that available income deducts actual housing costs rather than 
capping them, in the case of disposable income, for single people. 
3.2 The effect of the gross income limit 
1. The Means Regulations specify that applicants with gross income above £2,657 a 
month are ineligible for legal aid.  I start by making calculations for a single person 
whose gross income is £2,658, just above this level, and then extend the analysis 
to other household types. 
2. In order to have gross income of £2,658, the single person will need to earn this 
amount before tax.  (I can identify no case where a single person on these 
earnings could be entitled to in-work benefits that would raise their gross income.)  
In such a case, post-tax income would be £2,081 a month.  After deducting a 
“medium rent” (see Appendix 1) of £595 a month in income after taxes and rent, 
this leaves £1486 in available income.  This is £586 more than the £900 that a 
single person requires each month according to the MIS figures.  Thus £586 a 
month would be available for legal costs for a single person just above the gross 
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income threshold, while maintaining a minimum acceptable standard of living.  
With a “low rent”, this figure would rise to £731 a month. 
 
3. However, this initial calculation does not describe the situation of someone whose 
income is just too high to be eligible for legal aid, because in the same case, 
disposable income would be well above its maximum threshold of £733 a month.  
Disposable income would be calculated as the post-tax income of £2,081 minus 
rent up to a limit of £545 (exceeded in this case) minus £45 for work expenses, 
and therefore £1,491 – well above the £733 limit.  Even if, for example, the person 
were making a child maintenance payment of 19% of their gross income (the 
maximum specified by the Child Maintenance Service, for someone paying 
support for at least three children11), which would be deducted from the 
disposable income calculation, this would still leave £986, around £250 above the 
maximum.  Thus, in considering what it means to be just above the means test in 
this case, the disposable income threshold is more relevant than the gross income 
threshold. 
4. For most of the other household examples that I have looked at (see Appendix 2), 
where gross income is just above the £2,657 threshold, disposable income is also 
substantially above the £733 limit. Note however that in many such cases, unlike 
for a single person, having a gross income of £2,658 does not produce an 
adequate minimum household income with money to spare for legal costs. For a 
couple without children where the £2,658 of earnings is spread across two 
salaries, there is still a surplus, of £261 a month, but where it is all earned by one 
partner, the couple falls £12 short of covering minimum costs, even without legal 
fees. For families with children, the surplus or deficit compared to the Minimum 
Income Standard depends on size of family and how many parents work, ranging 
from a lone parent with one child who has £118 a month available after covering 
minimum costs if they earn £2,658, to a single-earning couple with four children 
who has a deficit of £566. Note also that for families with children, the amount that 
disposable income is above the £733 limit if they earn £2,658 gross is smaller 
than for those without children, because their gross incomes are boosted by Child 
                                            
11 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/325219/how-we-
work-out-child-maintenance.pdf 
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Benefit, tax credits or Universal Credit but their disposable incomes are lowered 
by family deductions. Even so, in none of the standard cases I have looked at is 
the gross limit reached other than when the disposable limit is reached too.  On 
the other hand, there are some scenarios where a family faces additional costs 
that reduce disposable income further, to below the £733 threshold.  In particular: 
- Families with children where a parent is paying maintenance to support 
other, non-resident children can potentially be disqualified from legal aid 
through the gross limit even though their disposable income is lowered to 
below the £733 eligible limit by these payments.  In the examples shown in 
Appendix 2, where families pay medium private rents and the maximum 
child maintenance, this also lowers available income further below the MIS 
benchmark.  In these cases, even before paying for any legal costs, single-
earner couples with one to four children have available incomes between 
£564 and £837 below the MIS level.   
 
- A working couple that both paid for full-time childcare and had to cover the 
cost of a substantial mortgage would also have costs bringing them above 
the gross income threshold even at an income where they would qualify for 
legal aid based on disposable income alone.  Based on having mortgage 
payments equal to a third of their post-tax income (a criterion for having high 
housing costs), and average full-time childcare costs, a couple with one or 
two children would be disqualified from legal aid, based on gross income, in 
circumstances where their available incomes were around £800 short of 
what they require. 
 
5. Thus, the gross income threshold can be relevant in some cases where families 
have particularly high allowable costs; but in most cases, the present 
disposable income threshold will be the first to disqualify households from legal 
aid as their income rises.  While families with incomes just above the gross limit 
would in many cases be unable to afford legal fees in the terms considered in 
this report, a higher gross limit would not give most of them access to legal aid 
as long as the disposable limit remained at its present level. I therefore 
consider that the comparisons in the following two sections, looking at the 
 21 
 
financial situation of people whose disposable incomes are too high to have 
legal costs fully covered by legal aid, to be a more useful basis for examining 
the issue addressed by this report.  The relationship between disposable 
income and living standards is more systematic than is the case for gross 
income, since the former but not the latter is adjusted to reflect household size, 
housing costs and other factors that help determine how much households 
need to spend in order to reach an adequate living standard. 
3.3. The effect of the disposable income limit 
1. The following calculations assess the extent to which people who are reckoned 
to have disposable incomes of £734, i.e.  just above the maximum at which any 
legal aid is available, are able to meet their minimum needs and have money to 
spare to pay for legal costs.   I consider this by calculating how much income 
households of different types have available to spend on non-housing items if 
their disposable income is at this level, and comparing this to the non-housing 
expenditures required to meet the Minimum Income Standard.   
 
2. Table 1 makes this comparison for different household types.  It shows that 
people with £734 of disposable income do not have enough income available to 
afford a socially acceptable minimum living standard, even before they have 
covered any legal expenses. 
Table 1: Household income available where disposable income is £734 a 
month, and comparison to the Minimum Income Standard 
 
Available income 
to spend on 
items other than 
housing and 
childcare 
Minimum 
budget 
requirement 
according to 
MIS 
£ difference 
between 
available 
income and 
budget 
% of minimum 
budget 
covered by 
income before 
legal costs 
Single  person, 
low rent 779 900 -121 87% 
Single person, 
medium rent 729 900 -171 81% 
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Couple, no 
children 961 1498 -537 64% 
Couple with children: 
1 child 1252 1729 -477 72% 
2 children 1544 2062 -519 75% 
3 children  1835 2597 -762 71% 
4 children 2127 2815 -688 76% 
Lone parent 
1 child 1070 1342 -272 80% 
2 children 1362 1677 -315 81% 
3 children  1653 2168 -515 76% 
Notes on table 
Results rounded to nearest £1 
First column based on adding to £734 the following eligible deductions: £45 for work expenses, 
£181.91 for partner, £291.49 for each child. Rent deduction is ignored because comparison is with 
post-rent budget, except for single person on medium rent, where limit on deduction means it is less 
than actual rent (see Appendix 1 for rent assumptions); here, the difference between the deduction 
and actual rent is subtracted from post-rent income.  Calculations for couples assumes only one 
person working, on the basis that in most cases, a single earner could generate at least the earnings 
required to reach the disposable income levels shown here by working full time, even on a low wage.   
Second column based on benchmarks in Appendix 1, which also shows breakdown of MIS in 
spending categories.   
3. The degree to which incomes fall short of MIS varies by household type.  
Compared to a single person, a couple falls further short in percentage terms, 
even though “disposable income” is the same.  This is due to the deduction 
allowed for a partner when calculating disposable income (£181.91 a month) 
being much lower than the difference between the minimum budget for a single 
adult and a couple (£598).  The effect of children on these results is more 
variable, because the £291.49 deduction per child is sometimes more and 
sometimes less than the increase in the minimum budget associated with adding 
a child, varying according to birth order, child’s age and family type (couple or lone 
parent).   
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4. The cap on the amount of rent that can be deducted from gross income to 
calculate disposable income, set at £545 per month and applying to single 
applicants only, has the potential to contribute to the unaffordability of legal costs 
for individuals whose disposable incomes are pushed above the threshold by this 
provision.  If a single person’s actual rent is higher than £545, it means that some 
income assumed to be “disposable” for non-rent expenses is in practice diverted 
to covering rent.  However, I do not consider this to be a major obstacle to 
affordability in most cases.  While the Public Law Project has pointed out (in its 
response to the Ministry of Justice consultation on Legal Aid Financial Eligibility 
and Universal Credit) that the average rent is much higher than the limit, at £904 a 
month, this average comes from all property sizes.  For a one-bedroom property, 
suitable for a single person living alone, the median rent is £595 a month (see 
Appendix 1), still £50 higher than the limit, but people on relatively low incomes 
may typically be paying a below-average rent.  On this basis, and on the basis 
that most people live in households that would be exempted from the cap, I 
consider the rent limit to be an exacerbating factor in some cases, but not the 
main cause of legal services being unaffordable to people excluded from legal aid 
because they are just above the disposable income limit.  It will be a more 
important exacerbating factor for single people in more expensive parts of the 
country: in London, the median rent for a one bedroom flat is £1,300 and even a 
studio it is £950; in the South East the median for a one bedroom flat is £695. 
(See Appendix A for source of rent data.) 
 
5. In interpreting Table 1, it is relevant to consider evidence of the impact on 
people’s lives of having income below the Minimum Income Standard. In most 
cases shown in the table, households only have income sufficient to spend 
between around a fifth and a third less than is needed for a minimum living 
standard, even without spending any money on legal costs.  One way of 
illustrating the impact of this is to consider portions of household budgets that 
might have to be foregone in such circumstances. For example, the budget for 
social and cultural participation is around  fifth of the whole, so someone with 80% 
of MIS could afford to cover other costs if they never socialised, went on holiday, 
celebrated Christmas, bought someone a birthday present, bought a computer or 
spent money on other things classed as leisure goods and services.  If they also 
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stopped spending money on clothing and household goods, for example, they 
could save about a third of the budget. However, it should be emphasised that this 
is not in practice how household budgets work.  Households on low incomes do 
not cut out whole categories of expenditure, but rather economise in a range of 
areas. For example, studies of families on low income (cited below) have 
repeatedly shown that mothers make material sacrifices in order to be able to 
meet the material and social needs of their children. One study found that nearly 
one in three parents with household income below £25,000 a year had skipped 
meals in order to save money12. 
 
6.  A recent study carried out by my Centre13 considered the experiences of families 
living between 10% and 50% below the MIS level.  It found that some such 
families felt that they were coping without undue hardship, although they were 
often not able to afford things that other families take for granted, such as an 
annual holiday, and mothers tended to neglect their own needs, such as by rarely 
buying themselves clothes, and admitting that always wearing old hand-me-downs 
from friends affected their self-esteem.  Other families had to make more 
significant material sacrifices, such as not being able to heat their homes properly.  
Those living with below 75% of MIS were especially likely to have difficulties or 
face hardship.  One commonality to all families in the study was that money was 
very tight.  Those who “coped” did so through careful, precise budgeting.  There 
was rarely any money to spare.  This corresponds with other evidence on low 
income households14, very few of whom have money to put aside in savings.  In 
particular, the biggest survey of deprivation in the United Kingdom, the Poverty 
and Social Exclusion Survey, considers what items households are unable to 
afford even though a majority of the population thinks that you should be able to 
afford them.  Among these “socially perceived necessities”, the three that the 
                                            
12 http://www.independent.co.uk/news/uk/home-news/nearly-a-third-of-parents-on-low-incomes-miss-
a-meal-to-feed-their-children-says-report-10397107.html 
13 Hill, K., Davis, A., Hirsch, D. and Marshall, L. (2016) Falling Short: the experiences of families living 
below the Minimum Income Standard. York: Joseph Rowntree Foundation. 
14 A wide range of studies were reviewed by Ridge, T. (2009), Living with poverty: a review of the 
literature on children's and families' experiences of poverty. London: Department for Work and 
Pensions. (Research Report No 594). More recent evidence included Daly, M. and Kelly, G, (2015), 
Families and Poverty Everyday life on a low income. Bristol: Policy Press  
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greatest number of households are unable to afford are: being able to pay 
unexpected costs, being able to save at least £20 a month for rainy days or being 
able to afford regular payments to a pension15.  
 
7. I have also carried out analysis on how being a certain amount below MIS affects 
the probability of a household reporting that it is unable to afford such “socially 
perceived necessities”.  The odds of being classified as deprived on this measure 
are four times as great for a household at least 10-20% below the MIS level (i.e. 
with available income below 80-90% of the MIS budgets) as they are for people 
whose income is at the MIS level or above16. 
 
8. Thus, households with disposable incomes just above the limit for receiving legal 
aid are unable to live at a level considered a reasonable minimum, but typically 
have available incomes that fall between 10% and 30% short of a minimum 
budget.  While this does not necessarily put them in severe material hardship, 
people with these incomes typically have very little or no money to spare. 
3.4 The effects of contribution requirements below the disposable income limit  
1. Someone with disposable income below £733 may be eligible for legal aid, but is 
required to contribute towards their legal costs if disposable income is £316 a 
month or higher.  In most cases this means that anyone with income from work 
has to contribute to legal costs (as I explain in Section 3.5 Paragraph 2 below).  
The contribution schedule is described in Section 2.1, Paragraph 1 above. 
 
2. Based on this schedule of contributions, I have considered how much households 
with various incomes would have left as available income both before and after 
paying these legal costs, and expressed this as a percentage of the MIS spending 
requirement.  I have made this calculation for a single person and a couple with 
two children, and presented the results in Figure 1.  Specifically, this shows 
available income as a percentage of MIS, before and after legal costs, at the 
boundary between each of the contribution bands.  A more detailed set of results, 
                                            
15 http://www.poverty.ac.uk/pse-research/falling-below-minimum-standards 
16 Hirsch, D., Padley, M. and Valadez, L. (2016) A Poverty Indicator Based on a Minimum Income 
Standard. Loughborough: Centre for Research in Social Policy, pp32-33. 
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for all the household types analysed in the previous section, is set out in a table in 
Appendix 3. 
 
 
Figure 1: Percentage of MIS covered by available income, before and after 
required contribution to legal costs, at various levels of disposable income 
a) Single person (low rent) 
 
b) Couple 2 children (one parent working)  
-60%
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-27%
-14%
-60%
-49%
-40%
-36%
-70%
-60%
-50%
-40%
-30%
-20%
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0%
Disp inc. £316 Disp inc £465 Disp inc £616 Disp inc £733
Before legal costs
After legal costs
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Note: these figures do not take account of local government schemes to reduce council tax for 
residents on the lowest incomes, which in some cases can reduce shortfalls for those on the lowest 
disposable incomes shown. For a single person with £316 disposable income, this could reduce the 
shortfall compared to MIS by up to six percentage points. In most cases shown here the reduction will 
be lower, and many shown on the right of the graphs will be earning too much to be eligible for this 
support.  
 
3. Figure 1 and the more detailed appendix data show that the effect of contributions 
to legal costs in these cases is to lower further available income that is already 
below the benchmark MIS level.  In all of the cases for which I have made 
calculations, someone with disposable income of £733 will end up with household 
income between 31% and 50% below the MIS level after paying legal costs, 
depending on household type.  At the lower threshold at which contributions are 
required, a disposable income of £316, households are between 39% and 64% 
below the required rate (potentially reduced by a few percentage points through 
local council tax reduction schemes, but still leaving many with less than half what 
they need).  These are income levels that put households at high risk of hardship 
and debt, as shown in the evidence presented earlier. A single person with £316 
disposable income, for example, would have £26 a month too little even to cover 
the minimum cost of food, domestic fuel, basic travel costs, water charges and 
council tax (net of local council tax support at a typical rate), even before meeting 
the many other household costs deemed to be essential, including items needed 
for personal care and hygiene, replacement of household goods, clothing, 
communications and leisure (see Appendix 1). 
 
-45%
-38%
-31%
-25%
-45%
-41%
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-35%
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-45%
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4. The households shown in these data are likely to be working households with very 
low earnings.  Such households can sometimes be caught in a “poverty trap”, 
whereby increased earnings do not rapidly increase disposable income, because 
much of the wage gain is lost through reductions in state support and increases in 
tax liabilities.  Figure 2 shows how for a family with children this can be particularly 
 
Figure 2: Annual earnings and net income, at income range where contribution 
to legal costs applies.  Couple with two children, one parent on low earnings 
 
 
acute, and can be made more severe if the family goes through a period of 
incurring monthly legal costs based on the contributions laid down by the Means 
Regulations.  
 
5. The flatness of the middle two lines in Figure 2 shows how the poverty trap limits 
the extent to which rising earnings can improve income.  The lower of these two 
lines shows how legal charges could move the available income of someone 
earning £14,000 a year (similar to what one earns working full time on the 
“National Living Wage”) down to a level only slightly above what they would get 
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with little or no earnings.  Thus, legal costs can help keep someone working full 
time at a living standard similar to someone who is out of work, which is below 
the minimum shown by the upper line. 
 
6. Specifically, one can consider the way in which additional income is “clawed 
back” by the state by considering the case of someone receiving an additional 
£100 in earnings, where they earn above the income tax threshold (currently 
£11,500 a year), receive Universal Credit, have ongoing legal costs and are 
eligible for legal aid. Such a person loses £32 in income tax and National 
Insurance contributions for each £100 of additional earnings. In addition, their 
family’s Universal Credit is  reduced through the “taper”, which reduces the 
entitlement by 63% of post-tax earnings above a given threshold. This causes an 
additional loss of £42.80, leaving the family with only £25.16 extra disposable 
income. On top of this, if the family has disposable monthly income between 
£616 and £733, they are liable for an additional £17.61 in contributions to their 
legal costs – 70% of the £25.16 increase in disposable income – leaving only 
£7.55 per £100 of additional earnings, a “withdrawal rate” of over 92%. Given that 
a stated objective of Universal Credit’s replacement of the tax credit and benefit 
system has been to improve work incentives by avoiding very high withdrawal 
rates above 90% that could occur under the old system17, such a case would 
reproduce a phenomenon that public policy seeks to avoid. 
3.5 “Passporting” of legal aid entitlement and relationship with benefit and work 
status 
1. Overriding the income provisions described above, some applicants for legal aid 
are granted full support, regardless of income, based on their benefit status.  
Specifically, the income test for legal aid does not apply to those receiving Income 
Support, Income-based Jobseekers’ Allowance, Income-related Employment and 
Support Allowance, Pension Credit at the Guarantee level or Universal Credit with 
no earnings.  These are benefits given to people who do not work and who have 
little or no income from other sources. 
 
                                            
17 Department for Work and Pensions (2010), Universal Credit – Welfare that works, p.54 
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3. Thus, legal aid is granted in full to people who depend on out-of-work benefits for 
their income (as long as they are not excluded by the capital test described 
below).  Furthermore, it is noticeable that the system is designed to ensure that 
those who do work make at least some contribution to their costs.  For a single 
person aged over 25, the £316 a month of disposable income above which a 
contribution is made for those not on out-work benefits is almost identical to the 
£317.82 basic entitlement of an out of work person on Universal Credit or 
Jobseekers’ Allowance.  For a couple, the basic benefit rate is £181.07 higher 
than this, and a couple receiving exactly this amount will have £181.91 deducted 
from their income to calculate disposable income – which therefore will end up at 
£316.98, just above the level where contributions start.  In most cases for each 
additional child, a family receives a combined Child Benefit and Child Tax 
Credit/Universal Credit payment equal to £291.20, equivalent to the £291.49 child 
deduction for disposable income (although the equivalence here is imperfect, 
since first children have a slightly higher benefit entitlement).  The effect of this is 
particularly clear-cut under Universal Credit where the out-of-work rates cited 
above form the baseline for entitlements when they start earning.  Adding a small 
amount of earnings to one’s basic Universal Credit entitlement will immediately 
move disposable income above the £316 threshold, and thus make someone 
liable for legal contributions as soon as the exemption due to having zero earnings 
stops applying. (In practice, the £45 a month allowed for employment-related 
costs slightly modifies this situation, allowing earnings of slightly over an hour a 
week on the National Living Wage before legal aid contributions apply.) 
 
4. Thus the Means Regulations normally require people on very low incomes to 
contribute to legal costs as long as they are earning.  Yet it is widely 
acknowledged that working poverty is an important and troubling phenomenon.  
Whichever indicator one uses of low income, household income data show that it 
is not just a problem for non-working households.  Indeed, the proportion of 
people in households classified as being in poverty where there is also someone 
working in the household has risen steadily in recent years, as employment rates 
have increased but so have the number of people working in part-time and 
insecure employment.  Using the 60% of median indicator, and counting income 
net of housing costs, in 2015/16, nearly six in ten working age adults in poverty 
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were in families where at least one person worked18.  There has been a strong 
policy emphasis in recent years on helping low-income working people who are 
struggling, encapsulated by the present Prime Minister’s promise to help those 
who are “just about managing”, and by the promise that Universal Credit will help 
“make work pay”.  This involves an acceptance that the worst-off working 
households need additional help in order to reach a reasonable standard of living, 
which seems to contradict the assumption in the Means Regulations that more or 
less everyone who works can command some spare resources to contribute to 
their legal costs.  The Regulations also appear to be in conflict with one of the 
original objectives of Universal Credit of “reinforcing work incentives” by giving 
people greater flexibility to start earning without penalty by allowing them to earn a 
certain amount without reducing state support through the Credit19. The “work 
allowance” currently allows a family with children to earn up to £192 a month 
without Universal Credit being reduced, , in contrast to the almost immediate 
reduction in legal aid support when someone starts earning..  
3.6 Comparison with the “poverty line” 
1. As explained in subsection 2.2, Paragraph 3 above, the relative income poverty 
line of 60% median income is a useful indicator of trends in low income rather 
than an empirically validated measure of what households need. It is used in 
published government data on low income, and was the subject of targets for the 
abolition of child poverty under the Child Poverty Act between 2010 and 2016. It 
remains a point of reference in a strategy to reduce fuel poverty in England, which 
defines fuel poverty as having high fuel costs and disposable incomes below 60% 
of the median20.  Table 2 shows the level of available income, relative to the 60% 
median poverty line, of households required to make contributions to their legal 
costs. 
 
  
                                            
18 Department of Work and Pensions (2017), Households below average income 1994/95-2015/16, 
table 4.4db. 
19 DWP (2010, op cit), page 13 
20 https://www.gov.uk/government/speeches/fuel-poverty-strategy-for-england 
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Table 2: Comparison of available income with poverty line, at income levels 
where a contribution to legal aid required 
 
Available 
income where 
disposable 
income=£733 
60% median 
income, after 
housing costs, est 
for 2017/18*, 
adjusted for 
household 
composition** 
Available 
income as  % of 
poverty line, 
before legal 
costs 
Income net of 
contribution to 
legal costs, as 
a % of poverty line 
(legal contribution 
= £203.75, at 
£733 disposable 
income threshold) 
Income 
relative to 
poverty 
line where 
disposable 
income = 
£316 
Single, low 
rent 
£778 £743 105% 77% 55% 
Single, med.  
rent 
£728 £743 98% 71% 51% 
Couple, no 
children 
£960 £1,236 78% 61% 49% 
      
Couple with children: 
    
1 child 
£1,251 £1,493 84% 70% 61% 
2 children 
£1,543 £1,719 90% 78% 70% 
3 children  
£1,834 £2,190 84% 74% 68% 
4 children 
£2,126 £2,414 88% 80% 74% 
      
Lone parent 
     
1 child 
£1,069 £996 107% 87% 72% 
2 children 
£1,361 £1,222 111% 95% 82% 
3 children  
£1,652 £1,693 98% 86% 77% 
*Based on latest income data, 2015/16, inflated by 4% to reflect earnings increases. Figures also 
include additions for council tax and water charges, which are counted in disposable income for legal 
aid assessment but not in after-housing-costs income data. In final column, council tax support at the 
typical rate of 75% is added to income. 
**Weighting for children varies according to whether they are over or under 14.  These examples 
assume all children are under 14, except 3 and 4 child families where one 14-year-old assumed 
 
2. The third column in Table 2 shows that, at the upper limit of disposable income 
for which households are eligible for legal aid, those headed by a single adult are, in 
the cases shown, either close to the poverty line or up to 11% above it.  Those 
headed by couples are between 10% and 22% below the poverty line.  This shows 
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(i) that people can be ineligible for legal aid even if they are below this poverty line 
and (ii) that typically those who are entitled to partial legal aid are classified as being 
in poverty on this criterion, even taking no account of the effect on one’s resources of 
making a contribution to legal costs.  Once the effect of this contribution is deducted 
from available income, all of the households shown end up below the poverty line, in 
most cases by over 20%.  Those on the lowest incomes at which a contribution may 
be charged in some cases have incomes as low as around half the poverty line (i.e. 
30% of median income), a sign of deep poverty. 
 
4. Treatment of capital 
1. In this section I draw mainly on my experience and broad knowledge gained as an 
analyst of public policies and their effects, and on published evidence that I have 
been able to identify, rather than on specialist expertise in this area or on my own 
research. 
 
2. People with over £8,000 in capital are ineligible for legal aid.  Exclusions from 
state entitlements based on capital thresholds are based on the assumption that 
someone can use either the capital itself or the income that it generates to cover 
the cost in question.   In the case of legal aid, this assumption has become 
particularly important since 2013, when even people on the lowest incomes who 
receive means-tested benefits became subject to the capital limit.  This means that 
those who could not be expected to contribute to legal expenses from their income 
are required to use capital to cover the whole cost.  In an era of low interest rates, 
this implies primarily making use of the principal from the capital, rather than any 
income that it generates.  In a savings account yielding 2%, for example, a deposit 
of £8,000 produces £13.33 a month, a negligible amount in terms of contributing to 
legal costs.  
 
3. Furthermore, in some situations, even people with savings of below £8,000 can be 
required to contribute to their legal costs an amount based on any excess over 
£3,000 in savings, up to an amount considered to be the likely maximum cost of 
the relevant civil legal services. 
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5. The fairness of asking people on low incomes to dig into very modest life savings 
to pay legal costs is a matter for subjective judgement.  On this issue, I would just 
comment from my perspective as an analyst of public policy that the Means 
Regulations are inconsistent with policies in other areas in the way in which they 
regard capital tied up in people’s main residence.  When getting help with long-
term care, the capital limit excludes the principal home of an applicant, including if 
the applicant lives in a care home but their own home is still occupied by their 
partner.  When claiming means-tested benefits, the main home is also exempted 
from the capital rules.  In the case of legal aid, on the other hand, owning a home 
that could realise at least £208,000 (which taking account of 3% allowed in selling 
costs means a home valued above £214,432) disqualifies anyone from help, even 
someone who has little equity in the property because they are buying it with a 
large mortgage.  This amount is lower than the average value of a home in the UK, 
which in September 2017 stood at £216,000, according to the Land Registry21, and 
well under half the average (£484,000) for London. It is worth noting in this context 
that millions of home owners in the UK live on low incomes – people living in 
owner-occupied homes comprise one in three people on below 60% median 
income, around 4.5 million individuals.22 
 
6. From the point of view of my expertise on what resources people need to maintain 
an adequate living standard at a point in time, I can comment on the situation 
where someone has at least £8,000, or £3,000, in liquid capital.  I see no reason 
why the requirement to use capital above £8,000, or even £3,000, to pay legal 
costs would conflict with maintaining an adequate living standard in normal 
circumstances.  People do need to have some ability to build up “rainy day” 
savings. Maintaining a sufficient reserve to replace furniture, appliances and other 
household goods, or to carry out home repairs, is an efficient way of avoiding high 
interest charges that can be incurred if one buys these goods on credit, to which 
low income households are particularly vulnerable.  However, relative to the level 
of such costs that my research identifies, I would not expect people normally to 
                                            
21 http://landregistry.data.gov.uk/app/ukhpi 
22 Author calculation based on Department of Work and Pensions (2017), Households below average 
income 1994/95-2015/16, table 3.6db. After Housing Cost figures used. 
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need a “reserve” exceeding £3,000. The MIS budgets include some large but 
occasional expenditures, of which the only one that exceeds £3,000 is a family car: 
the cost of renewing a modest second hand car is estimated at about £3,500. A 
modest degree of credit use could be expected in this case. Larger household 
goods listed in the budgets (items costing £100 or more) cost a total of up to 
£1,900 (for a large family), with items typically lasting up to ten years; carpets cost 
a total of £2,500; an annual holiday for a couple and four children costs just under 
£1,000.  These are items that cannot be bought out of a weekly budget, but whose 
costs will not all be incurred simultaneously but rather will  staggered over a long 
period, so maintaining a reserve limited to £3,000 is unlikely to cause cash flow 
problems as long as it is steadily renewed. (The difficulty that many households’ 
regular income is insufficient to pay for such items over the long term is a separate 
issue.) 
 
7. On the other hand many people could certainly benefit from longer-term savings 
well above £3,000 to cover things such as home repairs and improvements and 
future pension income; but it would be difficult to identify objectively a capital limit 
taking those longer-term purposes into account.  
 
8. In relation to immediately affordability, therefore, the main issue regarding the use 
of capital is likely to be whether people can liquidate the capital that they hold in 
order to have funds to support legal costs, particular in cases where capital is tied 
up in their homes.  The question of whether it would be fair to require someone to 
sell their home to pay for legal services is, again, a subjective judgement.  A 
second question is whether someone considered to have exactly £8,000 in eligible 
housing capital, who did sell their home, would be left with more than £8,000 once 
they had paid off their mortgage and covered transaction costs.  In theory, they 
may not do, if the proceeds that they can realise from the sale of their home, minus 
any transaction costs in excess of the 3% allowed, were to be less than £8,000 
more than their outstanding mortgage.  I do not have specialist expertise in the 
current incidence of “negative equity” and cannot locate any recent estimates of 
this.  I would comment, however, that at present it is not likely to be high. People 
who have bought homes since the financial crash, especially those on relatively 
low incomes, are unlikely to have been offered loans close to the value of those 
 36 
 
homes, due to more cautious lending policies. Some areas of the country do still 
have house prices lower than they were immediately before the crash in 2007, and 
some people who borrowed at that time at very high loan to value ratios could 
therefore still have homes worth less than the original value of their mortgage. 
However, over a period of more than ten years, a substantial part of such a 
mortgage is likely to have been paid off, the more so as a result of low interest 
rates, under which the proportion paid off in the early years of a mortgage is 
greater than it was when interest rates were high. 
 
9. For people who therefore do have at least £8,000 net that could be realised from 
the value of their home, this could be accessed either through additional borrowing 
or through the sale of the home. Additional borrowing may be secured either as an 
additional mortgage under normal terms or as a form of equity release (i.e. a loan 
whose repayment is delayed until the home is sold).  The problem with an 
additional mortgage is that borrowers require an additional income stream to 
support it, which someone on a very low income may not be able to meet. Note in 
this context that the benefits system can sometimes cover interest payments on 
mortgages, but only where they were taken out in order to buy the home, so there 
is no obvious way that a new mortgage could be financed by someone not 
working.  Equity release is generally only available for people aged over 55, 60 or 
65, depending on its form and the policies of the lender23.  Typically, equity release 
takes between six and twelve weeks to arrange24.   
 
10.  For those unable to obtain equity release or an additional mortgage, which is 
likely to be the case for many people on low incomes aged under 55, the only way 
to release capital may be to sell their home.  For someone living in a modest 
home, who is not in a position to “trade down” into a cheaper property, this may 
involve a switch to renting.  A key issue will be whether a home can be sold in time 
to release the required funds.  I have studied evidence from several sources 
published over the past five years about how long it takes on average to sell a 
                                            
23 https://www.moneyadviceservice.org.uk/en/articles/equity-release 
24 https://www.equityreleasesupermarket.co.uk/news/how-long-does-the-equity-release-application-
process-take/ 
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home25.  One thing that is clear is that this average fluctuates greatly over time as 
a result of the state of the housing market.  Average times between advertising a 
property and being taken off the market following an offer being accepted were 
reported to have come down from about 8 or 9 weeks in 2013 to 6 weeks in 2014 
as the housing market picked up, but since then are reported to have risen with a 
slowing market, to reach about 13 weeks by late 2017.  The evidence also 
emphasises that these averages involve a wide range of experiences according to 
the type and location of the home.  Overall, when the 6-8 weeks commonly cited 
as the minimum normal period between acceptance of offer and completion is 
taken into account, it can be said that selling a home will normally take at least 3 
months in a favourable market, but there are many reasons why it may take far 
longer, both due to the general state of the market and due to the individual 
circumstances of the sale.   
5. Conclusion 
1. In this report, I have presented evidence about how affordable legal costs are for 
people on low incomes who are required to pay for them under the Means 
Regulations.  I have looked at this issue in terms of whether people can still afford 
to live at a reasonable minimum level while paying these costs.  I have shown that 
while there is no perfect measure of what it means to live at a minimum level, the 
Minimum Income Standard has become a well-established metric for this purpose, 
and represents what the general public think you need to cover material needs 
and participate in society.   
 
                                            
25 In particular: http://www.mynewsdesk.com/uk/post-office/pressreleases/rate-of-sale-the-average-uk-
property-takes-96-days-to-sell-2282828 
http://corporate.postoffice.co.uk/our-media-centre#/pressreleases/time-to-sell-average-uk-property-
now-sells-11-days-faster-than-last-year-1035026 
http://www.home.co.uk/guides/time_on_market_report.htm?location=london&lastyear=1 
https://www.hometrack.com/media/84893/september-2014-hometrack-house-price-survey.pdf 
http://www.telegraph.co.uk/finance/property/house-prices/10946361/How-long-to-sell-your-house-
and-what-discount-to-accept-on-asking-price.html 
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2. My main finding is that many people living substantially below this standard are 
excluded from legal aid entirely, or are awarded it but required to make 
contributions that bring their income even further below what they require to meet 
their needs as specified by MIS.  I have also shown why I do not consider it valid 
to assume that people could live for a period spending less than specified by MIS, 
by delaying certain purchases, without consequence.  To do so makes it highly 
likely that they would be living at a lower standard than the minimum represented 
by MIS, either at the time of having less income available, or subsequently as a 
result of building up debts or needing to add delayed expenses to their usual 
budgets.  This part of my evidence is based on the research of my Centre and 
others on the situation of people on low incomes, whose room for financial 
manoeuvre is highly constrained.   
 
4. I consider that the most important and systematic way in which people are being 
subject to costs that they cannot afford under this system arises from the rules 
related to disposable income.  The gross income rules, on the other hand, do not 
in themselves systematically deny legal aid to people with no money to spare. 
Were the disposable income threshold to be raised substantially, the gross 
income limits would exclude some families with children for whom legal costs are 
unaffordable, whereas on the whole, single people above the gross income 
threshold have incomes sufficient to afford some legal costs.  At present the 
gross income limit does exclude some people with disposable incomes below the 
threshold in certain specific cases where they have particularly high costs 
 
5. The capital restrictions may be of little relevance to working people on low 
incomes who, even in their absence, would either be excluded by the disposable 
income restrictions or be unable to afford the contributions that they specify. On 
the other hand, non-working households on passported benefits may, unlike 
before 2013, be required to pay their legal costs in full, rather than receive full 
legal aid, as a result of these restrictions.  In commenting on the capital 
requirements, I have distinguished between the perceived fairness of requiring 
people of modest means to use capital to pay legal costs (which is a subjective 
judgement) and on whether in practice they are able to do so without bringing 
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their current living standard below a minimum level.  For those who have at least 
£8,000 available, spending additional capital on legal fees is not likely to impinge 
on their ability to meet their everyday needs.  The main issue is therefore whether 
they can access this capital, and in some cases this is likely to mean selling a 
home, which is likely to take at least three months, and for many people a lot 
longer.  From this I conclude that while the capital limits will not always prevent 
someone affected by them from being able to afford legal costs when they occur, 
there is a high risk of them doing so for home owners on low incomes. 
  
6.  Further information 
 
Further information on the Minimum Income Standard can be found at: 
www.minimumincomestandard.org  
 
The full household budgets produced by this research, expressed both as spending 
requirements in different categories and as itemised lists of goods and services, can 
be accessed at: http://www.lboro.ac.uk/research/crsp/mis/results/  
 
Further details can be obtained from: 
The research team at the Centre for Research in Social Policy - CRSP@lboro.ac.uk  
 
Joseph Rowntree Foundation, the funder of the research, via 
ilona.haslewood@jrf.org.uk 
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Appendix 1. MIS budgets and rent data used in this report 
The following are the 2017 budget figures calculated in the MIS research, expressed in terms of monthly spending requirements. For each of the household 
types shown with children, the stated age combination is given as an example.  (MIS calculations distinguish costs for children in each of the four age ranges 
shown). Childcare and rent not included in this table. 
 
Working age no 
children 
Pensioner Lone parent Couple with children 
CATEGORY single couple single couple 
One child 
Age 0-1 
Two 
children 
2-4 , 
primary 
Three 
children 
2-4, 
primary, 
secondary 
One child 
Age 0-1 
Two 
children 
2-4 , 
primary 
Three 
children 
2-4, 
primary, 
secondary 
Four 
children  
0-1, 2-4, 
primary, 
secondary 
Food £198.10 £357.40 £196.84 £318.90 £251.81 £336.02 £465.29 £363.78 £447.21 £618.94 £666.82 
Alcohol £21.81 £42.71 £29.76 £34.85 £19.21 £19.21 £19.21 £40.19 £40.19 £40.19 £40.19 
Tobacco £0.00 £0.00 £0.00 £0.00 £0.00 £0.00 £0.00 £0.00 £0.00 £0.00 £0.00 
Clothing £32.72 £65.40 £28.42 £56.88 £103.59 £152.60 £223.04 £153.43 £202.44 £272.92 £314.20 
Water rates £25.07 £25.07 £25.07 £29.59 £41.50 £43.63 £43.63 £41.50 £43.63 £43.63 £43.63 
Council tax £68.48 £91.29 £71.96 £91.29 £79.91 £79.91 £79.91 £106.50 £106.50 £106.50 £106.50 
Household insurances £5.61 £5.43 £5.65 £7.60 £7.78 £8.95 £8.95 £7.82 £9.30 £9.30 £9.30 
Fuel £71.61 £85.43 £62.18 £77.00 £66.09 £74.65 £84.47 £71.22 £79.30 £89.64 £94.51 
Other housing costs £8.47 £8.47 £8.47 £8.47 £8.34 £8.34 £8.34 £8.34 £8.34 £8.34 £8.34 
Household goods £54.79 £72.35 £66.09 £72.30 £91.47 £110.54 £125.40 £93.51 £112.59 £127.49 £144.18 
Household services £13.17 £24.03 £34.28 £34.46 £76.74 £76.74 £87.38 £55.31 £55.31 £65.96 £65.96 
Personal goods and services £61.96 £113.32 £72.09 £144.35 £116.89 £124.75 £174.33 £165.77 £172.94 £223.21 £270.19 
Motoring £0.00 £0.00 £0.00 £0.00 £241.90 £260.28 £273.36 £242.03 £260.41 £273.49 £292.52 
Other travel costs £132.44 £264.80 £57.97 £60.40 £17.47 £18.90 £70.00 £107.76 £109.24 £160.30 £160.30 
Social and cultural participation £205.83 £342.49 £176.76 £258.89 £219.35 £362.44 £504.83 £271.62 £414.71 £557.10 £598.12 
TOTAL  £900.03 £1,498.11 £835.46 £1,194.90 £1,342.03 £1,677.00 £2,168.23 £1,728.84 £2,062.12 £2,597.02 £2,814.85 
 
 41 
 
Rent assumptions: 
Figures in this report use the example of a “medium rent”, taken as the median private rent for the UK for appropriately sized housing.  They use figures 
derived from the Valuation Office Agency survey of rents for the year ending March 2017 https://www.gov.uk/government/statistics/private-rental-market-
summary-statistics-april-2016-to-march-2017 . Monthly rents are:  
 
1 bedroom (used for single/couple without children) £595 
 
2 bedrooms (used for family with one or two children (£650) 
 
3 bedrooms (used for families with three or four children (£735) 
 
I have also referred to a low rent, the lower quartile in the same series, for a single person (£450). For other household types, I also included examples of a 
low rent in my full calculations, but because for these households rent is deductible without limit in calculating disposable income, my main results are 
identical regardless of rent in these cases. 
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Appendix 2 – Comparison of MIS requirements with disposable and available income, for various households with 
incomes just above the gross earnings threshold (gross income = £2658) 
Definitions: “Disposable income” as defined in Means Regulations;  where “comparison to £733 limit” is a positive number, disposable income limit would 
exclude household from legal aid regardless of gross income. “Available income” is all income net of tax, rent and any child maintenance. “Available after 
MIS” shows difference between available income and Minimum Income Standard requirement. Red shows deficit. Calculations assume median private rent. 
a) No children 
 Disposable 
Income 
Comparison to 
£733 limit 
Available 
income 
Available 
after MIS 
Single £1,491 £758 £1,486 £586 
Couple, one earner £1,259 £526 £1,486 -£12 
Couple, dual earner £1,488 £755 £1,760 £261 
 
b) Couple with children:  
(i) single earner                                                                                                                     (ii) dual earner 
 Disposable 
Income 
Comparison to 
£733 limit 
Available 
income 
Available 
after MIS 
  Disposable 
Income 
Comparison to 
£733 limit 
Available 
income 
Available 
after MIS 
1 child  £ 1,081   £   348   £ 1,599  -£ 130  1 child £1,170 £437 £1,733 £4 
2 children  £ 1,066   £   333   £ 1,876  -£ 187  2 children £1,122 £389 £1,977 -£85 
3 children  £    984   £   251   £ 2,086  -£ 512   3 children £1,102 £369 £2,248 -£349 
4 children  £    856   £   123   £ 2,248  -£ 566   4 children £988 £255 £2,426 -£389 
 
c) Lone parent         d) Couple with children, single earner  
paying maximum child maintenance 
 Disposable 
Income 
Comparison to 
£733 limit 
Available 
income 
Available 
after MIS 
  Disposable 
Income 
Comparison to 
£733 limit 
Available 
income 
Available 
after MIS 
1 child £1,123 £390 £1,460 £118  1 child £647 -£86 £1,165 -£564 
2 children £1,066 £334 £1,694 £18  2 children £656 -£77 £1,466 -£597 
3 children £1,046 £314 £1,967 -£203  3 children £632 -£101 £1,733 -£864 
      4 children £585 -£148 £1,978 -£837 
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Appendix 3 – Comparison of MIS requirements with available income before and after legal costs, for those eligible for 
legal aid who are required to make a contribution 
Household type 
Single  
person* 
Couple no 
children 
Couple 
1 child 
Couple 2 
children 
Couple 3 
children 
Couple 4 
children 
Lone 
parent 1 
child 
Lone parent 
2 children 
Lone parent 
3 children 
MIS requirement - 
net living costs £900 £1,498 £1,729 £2,062 £2,597 £2,815 £1,342 £1,677 £2,168 
At £733 disposable income limit 
Available income to 
meet net living costs £778 £960 £1,251 £1,543 £1,834 £2,125 £1,069 £1,361 £1,652 
Relative to MIS £ -£122 -£538 -£478 -£520 -£763 -£689 -£273 -£316 -£516 
Relative to MIS % -14% -36% -28% -25% -29% -24% -20% -19% -24% 
Maximum legal 
charge £204 £204 £204 £204 £204 £204 £204 £204 £204 
Available income 
after legal costs £574 £756 £1,047 £1,339 £1,630 £1,922 £866 £1,157 £1,449 
Relative to MIS £ -£326 -£742 -£681 -£723 -£967 -£893 -£476 -£520 -£720 
Relative to MIS % -36% -50% -39% -35% -37% -32% -35% -31% -33% 
At £616 disposable income (top of Band B) 
Available income to 
meet net living costs £661 £843 £1,134 £1,426 £1,717 £2,008 £952 £1,244 £1,535 
Relative to MIS £ -£239 -£655 -£595 -£637 -£880 -£806 -£390 -£433 -£633 
Relative to MIS % -27% -44% -34% -31% -34% -29% -29% -26% -29% 
Maximum legal 
charge £122 £122 £122 £122 £122 £122 £122 £122 £122 
Available income 
after legal costs £539 £721 £1,012 £1,304 £1,595 £1,887 £831 £1,122 £1,414          
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Relative to MIS £ -£361 -£777 -£716 -£758 -£1,002 -£928 -£511 -£555 -£755 
Relative to MIS % -40% -52% -41% 
-3 
7% -39% -33% -38% -33% -35% 
£465 disposable income (top of Band A) 
Available income to 
meet net living costs £511 £693 £984 £1,276 £1,567 £1,858 £802 £1,094 £1,385 
Relative to MIS £ -£389 -£805 -£745 -£787 -£1,030 -£956 -£540 -£583 -£783 
Relative to MIS % -43% -54% -43% -38% -40% -34% -40% -35% -36% 
Maximum legal 
charge £54 £54 £54 £54 £54 £54 £55 £56 £57 
Available income 
after legal costs £457 £639 £930 £1,222 £1,513 £1,805 £748 £1,038 £1,328 
Relative to MIS £ -£443 -£859 -£799 -£840 -£1,084 -£1,010 -£594 -£639 -£840 
Relative to MIS % -49% -57% -46% -41% -42% -36% -44% -38% -39% 
At £316 disposable income, bottom of band A 
Available income to 
meet net living costs £361 £543 £834 £1,126 £1,417 £1,708 £652 £944 £1,235 
Relative to MIS £ -£539 -£955 -£895 -£936 -£1,180 -£1,106 -£690 -£733 -£933 
Relative to MIS % -60% -64% -52% -45% -45% -39% -51% -44% -43% 
Maximum legal 
charge £2 £2 £2 £2 £2 £2 £2 £2 £2 
Available income 
after legal costs £359 £541 £832 £1,124.14 £1,415 £1,707 £651 £942 £1,234 
Relative to MIS £ -£541 -£957 -£896 -£938 -£1,182 -£1,108 -£691 -£735 -£935 
Relative to MIS % -60% -64% -52% -45% -45% -39% -52% -44% -43% 
 
          
          
*Single person rent here assumed to be below £545 limit. A higher rent would lower available income for this case. 
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